
A COPY of the lusTEocMONS given to the respective Chown Soliciiohs on 
each Circuit, respecting the Challenging Jurors in Crown Cases, by each of 
the following Gentlemen when filling the Office of Attorney-General in Ire- 
land: Mr. Richards, now Baron iJicSar* ; Mr. O'Loghlai, now Michael 
O'Loghkn, Baronet; Mr. Brady, now Chief Baron Brady, Mr. Pigott, 
late Attorney-General for Ireland ; Mr. Blackbume, now Attorney-General 
for Ireland-, specifying the Particulars in which they differ. 




HOME CIRCUIT. 



Mr. Richards, now Baron Richards. 

PREVIOUS to the appointment of Mr. Perrin, in the year 1 835, there were 
-L no written instructions given on the subject of challenging jurors; his were 
relitf’ “bject to any man on account of his 

•in tb” infamous character, or in any way connected 

with the case ; and that I should return, after the assizes, the name of any person 
set aside. These instructions were adopted by Mr. Richards, his successi 



Mr. O’Loghlon, now Sir Michael O'Loghlen. 

The instructions of Mr. O’Loghlen were written, and were as follows ; 

■i .e ^ “semy »wi> discretion as to setting aside any person connected 

with the case ; but that he wouid not wish to have any person objected to by the 
Crown, merely because he belonged to a particular party in the county. 



Mr. Brady, now Chief Baron. 

by some of my predecessors in 
office on the subject of challenging jurors have been occasionally misunderstood. 
I have felt it my duty to consider those instructions, as furnished to me in pur- 
suance of my etter of the 10th April last, and in consequence to make this com- 
munication with the view of explaining, somewhat in detail, what I conceive to be 
M thfproLSffigs!' “ ““ prosecutions in regard to this branch 

shoTdd P“"‘* “f ‘1;“= instructions appear to me to be, first, that no person 
should he set Mide by the Crown on account of his religious or political opinions; 
and secondly, that the Crown solicitor should be able, in every case in which the 
asTit®** grounds on which he thought proper to exer- 

those directions I entirely concur; the first appears to me 
to be founded on the most obyous principle nf policy and justice, and the second, 
consistent with all the rules which govern the responsibility of public officers. 

But diose mstrnetjons were not intended to have the effect, and, rightly nnder- 
stood they cannot be interpreted to mean, that the Crown should altogether 
abandon the privilege of setting jurors aside, or the right of challenging tlilm on 

S L” 1 ® ‘■'“i person" 

erroneously suppose, tlm right of peremptory challenge; this right, thouvli given 
to the prisoner m certain cases to a limited extent, has been expressly pFohfbited 
' ^ by 
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2 INSTRUCTIONS TO CROWN SOLICITORS RESPECTING 

by statute in the case of the Crown, and the Crown therefore cannot absolutely, 
and in all events, prevent a juror from being sworn on any trial, unless for some 
legal cause, stated in court and admitted by the Judge to be sufficient. In prac- 
tice, however, the privilege of setting jurors aside at the instance of the Crown 
has been admitted, as consistent with the true construction of the statute which 
abolished the right of peremptory challenge; but this setting aside, it is to 
be recollected, is or may be but temporary, for should the panel of jurors be 
exhausted by the challenges of the prisoners, or by the setting aside of jurors 
on the part of the Crown, those so set aside must again be called, and will be 
sworn on the jury, unless the Crown can then assign a legal cause of challenge. 

Where such legal cause exists it will be your duty to act upon it. The ordinary 
books of practice on the subject point out the various grounds, whether arising 
from affinity or connexion with the prisoner, personal infirmity, legal incompetence, 
supposed bias, actual partiality, undue influence, or other cause, on which such 
challenges can be sustained ; and in any case of doubt or difficulty you can have 
the assistance and advice of the Crown counsel in attendance at the trial. I do 
not mean that in cases where such challenges for cause can properly be taken, they 
should be formally put forward in the first instance. The persons to whom" such 
objections apply may be set aside according to the usual practice, reserving of 
course the assignment of the legal cause of challenge in case it shall be fo"und 
necessary, from the exhaustion of the panel, again to call the jurors who have been 
set aside. In cases, however, where the cause of objection is apparent, it may 
generally be convenient, and prevent misconstruction, that it should be openly 
stated at the lime of your asking that the juror should be ordered to stand aside. 
In regard, therefore, to cases in which you may, if necessary, be thus able to assign 
a legally sufficient cause of challenge, I do not apprehend that much difficulty 
can arise in the practical performance of your duty, which is, as to this subject, 
to prevent any person so liable to objection from being sworn on the jury. 

Cases, however, may not unfrequently occur in which it will, I admit, be expe- 
dient, for the security of the due administration of justice, that persons should be 
put aside on being first called, against whom such legally sufficient cause of chal- 
lenge cannot eventually be sustained ; and it is with reference to this class of cases 
that the instructions of the preceding law officers have been conveyed to you, and 
which I entirely concur in and adopt, namely, that no person should be thus set 
aside in any case merely by reason of his professing particular religious or political 
opinions, I do not feel at liberty to say, as an officer of the Crown, that such 
profession can disqualify any person, otherwise legally competent to serve on a jury 
from doingjustice between the Crown and the subject; and speaking as a private 
member of society, I do^ not believe that any ground exists which would justify 
the making such a distinction the basis of an opposite rule of conduct.*^ But 
with this limitation, I wish it to be understood that the setting aside of jurors 
by the Crown is not to be confined to cases in which an actual legal cause of 
challenge could ultimately be established, and I will mention some instances in 
which it appears to me that the privilege may be so exercised with justice and 
propriety. 

1 consider that members of secret and exclusive religious or political societies 
to whatsoever .sect or party they may belong, or \vhatever be the object of such 
societies, are objectionable as jurors, more especially in cases where it is known or 
supposed that the individual oti trial is himself a member of such society. 

When the indictment is directly for belonging to such a society as beinw an 
illegal body, or for participating in some act or demonstration connected with it, 
the objection, I apprehend, might, if necessary, be put forward as a legal cause of 
chalieiige ; but even in other cases, I think ’it vvill be a proper exercise of the 
discretion, vested in you to put aside any juror who is liable to such objection. 

I wish It, however, to be distinctly understood, that I confine this observation 
expressly to societies whose proceedings, as far as is known of them, are both secret 
and exclusive. 

There is a class of individuals, not in themselves, generally speaking, personally 
objectionable, but whose avocations render them peculiarly liable to be influenced 
by apprehension of injury, or hope of benefit, in tlieir business, from those classes 
to the prisoners, their friends and associates, more commonly belong. 

1 allude to the ordinary publicans, especially those residing in the country m 
remote or unfrequented situations, or tlmse whose houses of business in the towns 
are the common resort of such classes ; and in auy cause of momeiit, especially in 

capital 
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capital cases, I am prepared to say that you should, on the part of the Crown, 
have such individuals put aside when called upon the jury. 

I^ink persons (if any such should be summoned) who are not acquainted with 
the English language may very properly be put aside ; I, of course, exclude from 
this observation cases of foreigners summoned on juries de medietate lingu<B. 

Cases may occur attended with such peculiar local excitement in a particular 
town or district, as to render it very desirable that the jury should not comprise 
any persons from that locality, and in these cases I think the privilege of the 
Crown may be properly exercised in putting aside such persons. In cases, too, 
arising out of, or connected with trade combinations, or other confederacy of a like 
character, it will be obviously improper to leave on the jury any person who may 
be known to be himself engaged in the same or a similar association, or to have 
given countenance or encouragement to it. 

In thus mentioning the above instances of fit occasions, in my judgment, for the 
exercise of the privilege, I do not mean to convey to you that they are the only 
cases in which it should be so exercised ; others, probably, your own experience 
may suggest to you ; and I will give the best consideration in my power to any 
communication you may think fit to make in that respect, as circumstances may 
require. 

In the practical exercise of this privilege, I cannot lay down any other rule for 
your guidance as to the degree of evidence you are to require of the fact of any 
particular juror being liable to objection than that which is implied in the second 
branch of the instructions to which I have already referred, namely, that you must 
consider yourself responsible for the propriety of the act in each case, and accord- 
ingly be prepared to show that it was founded on information, either within your 
personal knowledge or that of some of your assistants, or derived from authentic 
and trustworthy sources, on the accuracy of which you can reasonably rely. You 
will not refuse to receive the communications of parties who may be personally 
interested or engaged in the prosecution or defence, but in judging of the weight 
due to such information, you will take into account the probable "bias of the pm ty 
by w-hom it is given, and endeavour, as far as may be, to test its accuracy by other 
and impartial testimony. 

In receiving such information from any magistrate, chief constable, or other 
public officer, you should make a note of the name of the person giving it, in order 
that if found to be inaccurate, inquiry may be made into the conduct of the indi- 
vidual making the communication ; and should any instance occur in which it mav 
come to your knowledge that a public officer has knowingly misled you bv a false 
information respecting a juror, I need scarcely remind you that it will be your 
duty, without delay, to report such conduct to Government. 

I have thus endeavoured to convey to you my opinion of the course to be pur- 
sued by those who conduct the Crown prosecutions in this important particular. 
You must be well aware that in those prosecutions the discovery cf truth and the 
attainment of justice are the paramount considerations to be attended to. To these 
ends nothing can more powerfully conduce than the impartial return and selection 
of jurors ; and I have no doubt, that in exercising the privileges of the Crown on 
this subject, you will regard only the public duty confided to your charge, remem- 
bering, at the same time, how important it is that the performance of that duty 
should be divested of all appearance of prejudice and partiality, avoiding unneces- 
sary offence to the private feelings of individuals, and above all, endeavouring to 
secure that public confidence in the administration of justice which is the best 
guarantee of the peace and good order of society. 



Mr. Pigott, late Attorney-General. 

The instructions of Mr. Pigott were, in all respects to follow the rules laid 
down by Mr. Brady, his predecessor. 

l?!* A 2 
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Mr. Blachburne, now Attorney-Genera!. 

Has not given me any instructions on the subject. 

Witli respect to the particulars in which the foregoing instructions differ, there 
does not appear to me to be any variance, except that Mr. Brady’s are more 
diffuse, and direct that publicans should be set aside in certain cases. 

29 March 1842. (signed) Crown Solicitor. 



NORTH EAST CIRCUIT. 



Sir Michad O'Loghlen's Instructions, contained in his Letter of 
17th February 1836. 

'•isli that the privilege claimed by 
^ fi" "? “> ty, should not be exercised, unless you 

are saushed that the juror, m consequence of his connexion with some of the 

St U'thout ”h°' "i* ‘hit y™ sbotld exercise the 

right »ithout having some sufficient cause, not founded on any political of 

cLs L whfh’.l, ‘ IT "u “V "’"‘“"S convictions obtained in 
S Se? ih'® V c«fcised will have a more bene- 

ob ited to Th " n “T u PoT“"=‘‘ jctocs are 

a S r® may and pobably will be some acquittals not warranted by 

snbifTf f ‘deuce; but after an auxious consideration of the 

M ™ ’th ? ™ “P®'''“f “’c tcsult of the present system, I think that I should 

no s”h ““M^TSLed " I" E-gl-d 

Crown JoTAoSrEa!tl;,rcuit. M. O’ZogUe,,. 



Instructions of Sir Michael O'Loghlen, conveyed through the following Com- 
munication from Mr. Under Secretary Drummond. ^ 

T . Dublin Castle, 2 Mav i8<?8 

»S In “PP‘*“‘"f '■‘“‘Jdere ‘s some difference of opinion among tlie Crown solidtors 
as to the extent to which they are to retrain from exercising the right of challenging 
on the pait of the Crown, persons empanneled on juries, I L directed bf tfe 
Lord Lieutenant to transmit you, in accordance with the Attorney. General's wishes 
a copy of the ms ructions given by Mr. O’Loghlen to Mr. Hickman or tS 
subject for your guidance in future. rncaman on tnis 

To the CrowQ Solicitor, r.;i<mprl^ 'r rt j 

North East Circuit. ' r. Drummond. 



I wish that the right exercised by the Crown iu setting aside a juror should 
Zor 'd'il, r “f the religious or ^litical opinion of ffie 

juror, and that you should not many case object to a juror unless hefe in some 

way connected with the case on hich he is called to serve or for some IT T ? 
cause unfit to serve. You will be pleased to make a noIeT eTt, “f framed 

of the person set aside, and of the cauTe “ ™ 

(signed) "M. O'ZoghUn.- 



Instructions of Mr. Brady, dated 5 July 1 839. 

FiNDiNGthat the instructions given to the Crown solicitors by some of mv nre 

=:si^ w ^ it ^^uir s =i s 

to 
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to me in pursuance of toy letter of the lotb of April last, and in consequence to 
make this communication, with a view of explaining, somewhat in detail, what I 
conceive to be the duty of those who conduct the Crown prosecutions in regard to 
this branch of the proceeding^. 

The main points of those instructions appear to me to be, first, that no person 
should be set aside by the Crown on account of his religious or political opinions; 
secondly, that the Crown solicitor should be able, in every case in which the 
privilege is exercised, to state the grounds on which he thought proper so to 
exercise it. 

In the propriety of these directions I entirely concur ; the first appears to me 
to be founded on the most obvious principles of policy and justice, and the 
second is consistent with all the rules which govern the responsibility of public 
officers. 

But those instructions were not intended to have the effect, and, rightly under- 
stood, they cannot be interpreted to mean, that the Crown should altogether 
abandon the privilege of setting jurors aside, or the right of challenging them on 
fair and legitimate grounds. The Crown, it is true, has not, as some persons 
erroneously suppose, the right of peremptory challenge; this right, though given to 
the prisoner in certain cases, and to a limited extent, has been expressly prohibited 
by statute in the case of the Crown, and the Crown therefore cannot absolutely, 
and in all events, prevent a juror from being sworn on anv trial, unless for some 
legal cause, stated in court and admitted by the judge to be sufficient. In. 
practice, however, the privilege of setting jurors aside at the instance of the Crown 
has been admitted, as consistent with the true construction of the statute which 
abolished the right of perentptory challenge ; but this setting aside, it is to be 
recollected, is or may be but temporary, for should the panel of jurors be exhausted 
by the challenges of the prisoners, or by the setting aside of jurors on the part of 
the Crown, those so set aside must again be called, and will be sworn on the jury, 
unless the Crown can then assign a legal cause of challenge. 

Where such legal cause exists it will be your duty to act upon it. The ordinary 
books of practice on the subject point out the various grounds, whether arising 
from affinity or connexion with the prisoner, personal infirmity, legal incompetence, 
supposed bias, actual partiality, undue influence, or other cause, on which such 
challenge can be sustained; and in any case of doubt or difficulty you can have 
the assistance and advice of the Crown counsel in attendance at the trial. 

I do not mean that in cases where such challenges for cause can be properly 
taken they should be formally put forward in the first instance. The persons to 
whom such objections apply may be set aside according- to the usual practice, 
reserving of course the assignment of the legal cause of challenge in case it shall 
be found necessary, from the exhaustion of the panel, again to call the jurors who 
have been at first set aside. In cases, however, where the cause of objection is 
apparent, it may generally be convenient, and prevent misconstruction, that it 
should be openly stated at the time of your asking that the juror should be ordered 
to stand aside. 

In regard therefore to cases in w hich you may, if necessary, be able to assign a 
legally sufficient cause of challenge, I do not apprehend that much difficulty can 
arise on the practical performance of your duty, which is, as to this subject, to 
prevent any person so liable to objection from being sworn on the jury. 

Cases however may not unfrequontly occur, in which it will, I admit, be expe- 
dient, for the due administration of justice, that persons should be put aside on 
being first called, against whom such legally sufficient cause of challenge cannot 
eventually be sustained ; and it is with reference to this class of cases that the 
instructions of preceding law officers have been conveyed to you, and which 
I entirely concur in and adopt, namely, that no person should be thus set aside in 
any case merely by reason of his professing peculiar religious or political opinions. 
I do not feel at liberty to say, as an officer of the Crown, that such profession 
can disqualify any person, otherwise legally competent to serve on a jury, from 
doing justice between the Crown and the subjects ; and speaking as a private mem- 
ber of society, I do not believe that any grounds exist which would justify the 
making such a distinction the basis of an opposite rule of conduct. 

But with this limitation, I wish it to be understood that the setting aside of 
jurors by the Crown is not to be confined to cases in which an actual legal cause 
of challenge could ultimately be established ; and I will mention some instances 
A3 in 
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in which it appears to me that the privilege may be so exercised with iustice and 
propriety. '' 

I consider that the members of secret and exclusive religious or political socie- 
ties, to whatsoever sect or party they belong, or whatever be the objects of such 
societies, are objectionable as jurors, more especially in cases where it is known or 
supposed that the individual on trial is himself a member of such a society 
•11 is directly for belotiying to such a society, as tein^ an 

Illegal body, or for participating in some act or demonstration connected wifh it 
the objection, I apprehend, might, if necessary, be put forward as a legal cause of 
challenge ; but even in other cases, I think it will be a proper exercise of the. dis- 
cretion vested in you to put aside any juror who is liable to such objection I wish 
It, however, to be distinctly understood that I confine this observation expressly 
to societies whose proceedings, as far is known of them, are both secret and 
exclusive. 



There is a class of individuals, not in themselves, generally speaking, personally 
objectionable, but whose avocations render them peculiarly liable to be influenced 
by apprehension of injury or hope of benefit in their business, from those classes 
to which the prisoners, their friends and associates, more commonly belong • 
I allude to the ordinary publicans, especially those residing in the country m 
remote or unfrequented situations, or whose houses of business in the towns are 
the common resort of such classes ; and in any case of moment, especially in 
capital cases, I am prepared to say that you should, on the part of the Crown 
have such individuals put aside when called upon the jury. ’ 

I think persons (if any such should be summoned) who are not acquainted with 
the English Ipguage, may very properly be put aside ; I, of course, exclude from 
this observation cases of foreigners summoned on juries de medietate linguce. 

Cases may occur attended with such peculiar local excitement in a particular 
town or district, as to render it very desirable that the jury should not comprise 
any persons from that locality, and in this case I think the privilege of the Crown 
may be properly exercised in putting aside such persons. 

In cases, too, arising out of, or connected with trade combinations, or other con- 
federacies of a like character, it will be obviously improper to leave on the jury 
any person who may be known to be himself engaged in the same or similar asso- 
ciations, or to have given countenance or encouragement to it. 

In thus mentioning the above instances of fit occasions, in my judgment for the 
exercise of the privilege, I do not mean to convey to you that they are the onlv 
cases in which it should be so exercised ; others, probably, your own experience 
may suggest to you ; and I will give the best consideration in my power to anv 
communication you may think fit to make in that respect, as circumstances mav 
require. ^ 



In the practical exercise of this privilege, I cannot lay doivn any other rule for 
your gaidance as to the degree of evidence yon are to require of the fact of anv 
particular juror being liable to objection than that which is implied in the second 
branch of the instructions to which I have already referred, namely, that you must 
consider yourself responsible for the propriety of the act in each case, and accord- 
ingly be prepared to show that it was founded on information, either within your 
personal knowledge or that of some of your assistants, or derived from authentic 
and trustworthy sources, on the accuracy of which you can reasonably rely. 

You will not refuse to receive the communications of parties who may be per- 
sonally interested or engaged on the prosecution or defence ; but in judgiu" ofthe 
weight due to such information, you will take into account the probable" bias of 
the party by whom it is given, and endeavour, as fat as may be, to test its accuraev 
by other and impartial testimony. ^ 

111 receiving such information from any magistrate, chief constable, or other 
public officer, you should make a note of the name of the person giving it, in order 
that if found to be inaccurate, inquiry may be made into the conduct of the 
individual making the communication ; and should any instance occur in which it 
may come to your knowledge that a public officer has knowingly misled you or 
sought to do so by false information respecting a juror, I need scarcely remind 
you that it will be your duty, without delay, to report such conduct to the Govern- 
ment. 



I have thus endeavoured to convey to you my opinion of the course to be pur- 
sued by those who conduct the Crown prosecutions in this important particular. 

You 
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You must be well aware that iu those prosecutions the discovery of the truth and 
the attainment of justice are the paramount considerations to be attended to. 
To those ends nothing can more powerfully conduce than the impartial return and 
selection of jurors; and I have no doubt that, in exercising the privilege of the 
Crown on this subject, you will regard only the public duty confided to your 
charge, remembering at the same time how important it is that the performance 
of that duty should be divested of all appearance of prejudice or partiality, avoiding 
unnecessary offence to the private feelings of individuals, and above all, endea- 
vouring to secure that public confidence in the administration of justice which is 
the best guarantee of the peace and good order of society. 

(signed) M, Brady, 

To M. Hamilton, Esq., 

Crown Solicitor, North East Circuit. 



In reference to the direction contained in the Order of the House of Commons, 
that in making this Return I shall specify in what particular these instructions 
differ, I beg to state that in my opinion there is no difference save such as is con- 
veyed in Mr. Brady’s direction to set aside publicans when called as jurors to try 
“cases of moment and capital cases,” no such direction being to be found in 
Sir Michael O’Loghlen’s instructions. 

(signed) M. HatnlUon, 

28 March 1842. Crown Solicitor. 



NORTH WEST CIRCUIT. 



RETURN of Edward Tierney, Crown Solicitor for the North West Circuit 
of Ireland. 

I DID not receive any written instructions from Mr. (now Baron) Richards, and 
therefore cannot furnish any copy. 

I find in a letter of Mr. (now Sir Michael) O’Loghlen, dated 24 February 
1836, the following passages respecting the challenging of jurors : 

“ I do not wish that you should exercise the privilege of setting aside jurors, 
except in cases in w’hich the juror is connected in some manner with the parties 
in the case. 

“ You will not set aside any juror on account of his political or religious 
opinions, and that you w’ill be pleased in any case in which you may consider it 
necessary to set aside a juror, to make a note of the objection to him.” 

I send two copies of this extract, as required. 

I received a letter, dated 5 July 1839, from the Attorney-general (now Chief 
Baron) Brady on the subject of challenging jurors, of which I send two copies. 

I did not receive any written instructions from the late Attorney-general (Mr. 
Pigott) on the subject of challenging jurors, and therefore cannot furnish any 
copy ; but I believe Mr. Pigott was aware of the instructions given by the Lord 
Chief Baron Brady, and approved of them. 

I did not receive any written instructions from Mr. Blackburne (the present 
Attorney-general), and therefore cannot furnish any copy ; but I believe Mr. 
Blackburne was aware of the directions given by Sir Michael O’Loghlen and the 
Chief Baron Brady, and did not think fit to give any directions to act contrary 
to them. 

I understood the present Attorney-general wished the Chief Baron’s iustruc- 
tions to be follow'ed. 

(signed) Edward Tierney, 

19 March 1842. Crown Solicitor. 



171. 



A 4 
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Dmections of Mr. (noiv Sir 3 Iichaer, O'Loghkn. 

ri privilege of settine aside jurors 

tire fase. “ eonnecled in some, manner with the parties in 

an Jth«"TOu”will ““““ “V religious opinion 

.0 set as4 ajnror. Io'’Sr„“ote\rthe“oblSj t^ h^ 

-4 i’ebruary 1836. 

(Copy.) 



19 March 1842. 



(signed) 



Edward Tierney, 

Crown Solicitor. 



Sir 

77’ au V • 5 July 1830 

*• Si' 

shahte^ras'irbvlfr "PP"” •» “e to be, first, that no person 

and secoS;«^S:ntSLrriS :i:™- 

privilege is exercised, to state the grounds on which he thought proper so to exer- 
In the propriety of those directions I entirely concur; the first appears to me 

isco„Snrw.hh!;il\rutX 

stood theycprrrpetrt^^^^^^^^^^^^^^ 

don the privilege of settiinr mrors aside nr ihr* p t n 

however, the privilege of setting jurors aside af the instant S the Crm™ has 
AallenV of theTrisZ;. t ^te s«i„^’™‘dfof-Z:rs‘Zt“;“ t ‘tli: 

Sr Si r ?Saf ; -rt ~ 

VV here such legal cause exists, it will be your duty to act upon it Thp nrdi 
can have the assistance and advice of ’the 010^ rnsl t“ at”nd“t‘‘i S 

In 
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In regard, therefore, to cases in which you may, if necessary, be thus able to 
assign a legally sufficient cause of challenge, I do not apprehend that much diffi- 
culty can arise in the practical, performance of your duty, which is, as to this 
subject, to prevent any person so liable to objection from being sworn on the 
Jary- 

Cases, however, may not unfreqiiently occur, in which it will, 1 admit, be expe- 
dient, for the security of the due administration of justice, that persons should be 
put aside on being first called, against whom such legally sufficient cause of chal- 
lenge cannot eventually be sustained ; and it is with reference to this class of 
cases that the instructions of preceding law officers have been conveyed to you, 
and which 1 entirely concur in and adopt, nainelv, that no person should be thus 
set aside, in any case, merely by reason of his professing particular religious or 
political opinions. I do not feel at liberty to sav, as an officer of the Crown, that 
such profession can disqualify any pei.son, otherwise legally competent to serve on 
a jui-y, from doing justice between the Crown and the subject; and speaking as a 
private member of society, 1 do not believe that any ground exists which would 
justify the making such a distinction the basis of an oppo.site rule of conduct. 

But, with tliis limitation, 1 wish it to be understood that the setting aside of 
jurors by the Crow n is not to be confined to cases in which an actual legal cause 
of challenge could ultimately be established ; and I will mention some instances in 
which it appears to me that the privilege may be so exercised with justice and 
propriety. 

I consider that members of secret and exclusive religious or political societies, 
to whatsoever sect or party they may belong, or whatever be the objects of such 
societies, are objectionable as jurors, more especially in cases where it is known or 
supposed that the individual on trial is himself a member of such society. 

When the indictment is directly for belonging to such a society, as being an 
illegal body, or for participating in some act or demonstration connected with it, 
the objection, I apprehend, might, if necessary, be put forward as a legal cause of 
challenge ; but even in other cases, 1 think it will be a proper exercise of the dis- 
cretion vested in you to put aside any juror who is liable to such objection. 
I wish it, however, distinctly to be understood, that I confine this observation 
expressly to societies whose proceedings, as far as is known of them, are both 
secret and exclusive. 

There is a class of individuals notin themselves, generally speaking, personally 
objectionable, but whose avocations render them peculiarly liable to be influenced 
by apprehension of injury, or hope of benefit in their business, from those classes 
to which the prisoners, their iriends and associates, more commonly belong : 
I allude to the ordinary publicans, especially those residing in the country, in 
remote or unfrequented situations, or those whose houses of business in the towns 
are the common resort of such classes ; and in any cause of moment, especially in 
capital cases, I am prepared to say that you should, on the part of the Crown, 
have such individuals put aside when called upon the jury. 

I think persons (if any such should be summoned) who are not acquainted with 
the English language, may very properly be put aside : I of course exclude from 
this observation cases of foreigners summoned on juries de medietate lingua. 

Ca.ses may occur, attended with such peculiar local excitement in a particular 
town or district, as to render it very desirable that the jury should not comprise 
any persons from that locality ; and in these cases I think the privilege of the 
Crown may be properly exercised in putting aside such persons. 

In cases, too, arising out of or connected with trade combinations, or other 
confederacies of a like character, it w ill be obviously improper to have on the jurv 
any person who may be known to be himself engaged in the same ora similar 
association, or to have given countenance or encouragement to it. 

In thus mentioning the above instances of fit occasions, in my judgment, for the 
exercise of the privilege, 1 do not mean to convey to you that they are the only 
cases in which it should be so exelxised ; oti)ers probably your own experience 
may suggest to you, and i will give the best consideration in my power to anv 
communication you may think fit to make in that respect, as circumstances may 
require. 

in the practical exercise of this privilege, I cannot lay down any other rule for 
your guidance, as to the degree of evidence you are to require of the fact of any 
particular juror being liable to objection, ihari that which is implied in the second 
branch of the instructions to which I have already referred, namely, that you must 
B consider 
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.rf„«y b V: 1 'iM™"'""- ^°r “il' piobablefe of 

pu4 office!-" “y chief constable, or other 

Mderthatiffom^d i b ^ "* giving H. i" 

ind, vidua mild! ,h '"“"‘""■“c, n.qmry ma, be made into the conduct of the 
it m„! ,-o ■'.’"“g commnu.cauon ; and should any instance occur in which 

Irruah! o d 11 Pnblic officer hL knowingly misled yon 

IderntTuy!!® TuTlTa/ir d4‘bV!,"r“ -‘^-= 

1 have. See. 

‘ , (signed) Maziere Biadtf. 
(Copy.) 

19 March 1842. (signed) Edward Tierney, 

CroHn Solicitor. 



LEINSTER CIRCUIT. 



RETURN of IV. Kemmh, Esq., Crown Solicitor, ZeiMer Circuit 

ney^enfra”, has"!d!7ed the Ittl^ioys yf M^Brady,'''’"''""’ 

OT P“''‘i';“l‘‘''S 'll “hich these instructions differ those of llr 

O Loghlen are coiiBned to the prohibition of the exercise of il.k ! t I ‘ 

.n cases tn which the juror is connected with t "i^ t ca( 

& :ns^^ E— ?ir£s s=s:SS 

;5‘S -His 

Dated this 28tli day of March 1842. 

JE. Kemmis, Crown’Solicitor. 
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DiKiciiONs of ihe Attorney-general O'Loghlen, to miliam Kemmis, Crown 
Solicitor, as to setting aside Jurors. 

exceM*in r‘ 'he privilege of setting aside a juror, 

except m cases in which the juror is connected with the parties in tL case. You 

V m w^ iT ® 7 - ™ of his political or religious opinions, and 

you will be pleased in every case in which you may consider it necessary to set 
aside a jnror to make a note of the objection io him. necessary to set 



Dublin, 5 July 1839. 

JisDiNG that the instructions giyen to the Crown solicitors by some of my pre- 

nSrXstood rh challenging jurors, have been occasionally 

misunderstood, I have felt it my duty to consider those instructions, as furnished 
to me 111 pun^ance of my letter of loth April last, and in consequence to make 

n be thH"! ‘ '““'"hatin detail, what I conceiye 

to be the duty of those who conduct the Crown prosecutions in regard to this 
branch ot the proceedings. ® 

Hie main points of those instructions appear to me to be, first, that no person 
should be set asnle by the Crown on account of his religious or political opinions • 
luid secondly, that the Crown solicitor shodld be able, in eyery' case ta w "ich 
the privilege is exercised, to state the grounds on which he thought proper so 
to exercise it. ® r i 

to ^e*'fLn'd I bbti'-aly concur ; the first appears to me 
to be founded on the most obvious principles of policy and justice, and the 

officers govern the responsibility of public 

But those instructions were not intended to have the effect, and, rightly under- 

ahi’ndn^tb' “”T‘ *''' '“'"'.P’'"'''* '<> “Can that the Crown should altogether 
abandon the privilege of setting jurors aside, or the right of challenging th™ on 
lair and legitimate grounds. The Crown, it is trae? has not, as ron?e persons 
erroneously suppose, the right of peremptory challenge ; this right, though oiven 
to the prisoner in certain cases, and to a limited extent, has been expressly prohi- 

u'et ll” 7 '° ‘tcrefore cannot abso- 

lutely, and in all evenis, prevent a juror from being .sworn on any trial, unless for 
some legal cause slated in court, and admitted by llie judge to be sufficient. In 
practice, however, the privilege of setting jurors aside at the in.stanco of the Crown 
has been admitted as consistent with the true construction of the statute, which 
abol shed the right of peremptory challenge j but this setting aside, it is to lie 
recollected, is or nmy^he but temporary, for should the panel of jurors be exhausted 
by the challenge of Ihe prisoners, or by the setting aside of jurors on the part of 
the Crown, those so set aside must again be called, and will be sworn on the jury 
unless tile Crown can then assign a legal cause of challenge. ^ 

Vhere such legal cause exists, it will be your duly ta'act upon it. The ordi- 
nary books of practice on the subject point out the various grounds, whether 
arising from affinity or connexion with the prisoners, personS infirmity, legal 

wtach’’.!, influence, or other cause fn 

which such challenges can be sustained ; and in any case ef doubt or difficulty 
you can have the assistance and advice of the Crown oonnsci in attendance at the 

I do not mean that in cases where such challenges for cause can properly be 
taken, they should formally be put forward in the first instance ; the persons to 
whom such objections apply may be .set aside according to the usual practice 
reserving of course the assignment of the legal cause of challenge, in case it shall’ 
be found necessary, from the exhaustion of the panel, to call the jurors who have 
been first set aside. In cases, however, where the cause of objection is apparent 
It may generally be convenient, and prevent misconstruction, that it should 
aside j"™' should be ordered to stand 

asslm Tie’ y”" ““S'’ “ooessary, be thus able to 

assi^ a legally sufficient cause of challenge, I do not apprehend that much 

' difficulty 
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Hifficultj’ can arise in the practical performance of your duty, which is, as to this 
subject, to prevent any person, so liable to objection, from bein<r sworn on the 
jury. ° • 

Cases, however, may not unfrequently occur, in which it will, I admit, be 
expedient, for the security of the due administration of justice, that persons should 
be put aside on being first called, against whom such legally sufficient cause of 
challenge cannot eventually be sustained ; and it ig with reference to this class of 
cases that the instructions of preceding law officers have been conveyed to you, 
and which I entirely concur in and adopt, namely, that no person should be thus 
set aside, irj any case, merely by reason of his professing particular relio-ious or 
political opinions. I do not feel at liberty to say, as an officer of the Crown, that 
such profession can disqualify any person, otherwise legally competent to serve on 
from doing justice between the Crown and the subject, and speaking as a 
private member of society, I do not believe that any ground exists which would 
justify the making such a distinction the basis of an opposite rule of conduct. 

But with tliis limitation, I wish it to be understooti, that the setting aside of 
jurors by the Crown is not to be confined to cases in which an actual le^^al cause 
of challenge could ultimately be established ; and I will mention some Instances 
in which it appears to me that the privilege may be so exercised with justice and 
propriety. 

I consider that members of secret and exclusive religious or political societies, to 
whatsoever sect or party they may belong, or whatever be the object of such 
societies, are objectionable as jurors, more especially in cases where it is known or 
supposed that the individual on trial is a member of such a society. 

Wlien the indictment is directly for belonging to such a society, as being an 
illegal body, or for participating in some act or demonstration connected with it, 
the objection, I apprehend, might, if necessary, be put forw'ard as a legal cause of 
challenge ; but even in other cases, I think it will be a proper exercise of the dis- 
creUon vested in you to put aside any juror v\ho is liable to such objection. 
I wish it, however, distinctly to be understood, that I confine this observation 
expressly to societies whose proceedings, as far as is known of them, are both 
secret and exclusive. 

I here is a class of individuals not in themselves, generally speaking, personally 
objectionable, but whose avocations render them peculiarly 'liable to be influenced 
by a[>prehension of injury, or hope of benefit in their business, from those classes 
to which the prisoners, their friends -and associates, more commonly belong- 
I allude to the ordinary^ publicans, especially those residing in the country, m 
remote or unfrequented situations, or those whose houses of business in the towns 
are the common resort of such classes ; and in any cause of moment, especially in 
capital cases, 1 am prepared to say, that you should, on the part of the Crown 
have such individuals put aside when called upon the jury. * 

I think persons (if any such should be summoned) who are not acquainted with 
the English language, may very properly be put aside : I of course exclude from 
this observation cases of foreigners summoned on juries de medietale lino-ua. 

Cases may occur, attended with such peculiar local excitement in a particular 
town or district, as to render it very desirable that the jury should not comprise 
any persons from that locality; and in these cases I think the privilege of the 
Crown may be properly exercised in putting aside such persons. 

In cases, too, arising out of or connected with trade combinations, or other con- 
federacies of a like character, it will be obviously improper to leave on the jury 
any person who may be known to be himself engaged in the same or a similar 
association, or to have given countenance or encouragement to it. 

In thus mentioning the above instances of fit occasions in my judgment for the 
exercise of the privilege, I do not mean to convey to you tliat they are the only 
cases ID which It should be so exercised; others probably your experience may 
suggest to you ; and I will give the best consideration in ray power to any commu- 
nication you may think fit to make in that respect, as circumstances may require. 

In the practical exercise oi this privilege, I cannot lay down any other rule tor 
your guidance, as to the degree of evidence you are to require of the fact of any 
particular juror being liable to objection, than that which is implied in the second 
branch of the instructions to which I have already referred, namely, that you must 
consider yourself responsible for the propriety of the act in each case, and accord- 
ingly be prepared to show that it was founded on information, either within your 

personal 
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personal knoivledge or that of some of your assistants, or derived from authentic 
and trustworthy sources, on the accuracy of which you can reasonably rely. 

I ou will not refuse to receive the communications of parties who may be per- 
sonally interested or engaged in the prosecution or defence, but in jud"in» of the 
weight due to such information,- you will take into account the prohable'’bias of 
the party by whom it was given,' and endeavour, as far as may he, to test its accu- 
racy by other and impartial testimony. 

In receiving such information from any magistrate, chief constable, or othpi- 
public ofheer, you should make a note of the name of the person giving it in order 
that if found to be inaccurate, inquiry may be made into the conduct of the indivi- 
dual making the communication ; and should any instance occur in which it may 
come to your knowledge that a public officer has knowingly misled you, or souglit 
to do so by false information respecting a juror, I need scarcely remind you that 
It will be your duty without delay to report such conduct to the Government. 

I have thus endeavoured to convey to you my opinion of the course to be pur- 
sued by those who conduct the Crown prosecutions in this important particular. 
You must be well aware that in those prosecutions the discovery of truth and the 
attainment of justice are the paramount considerations to be attended to To these 
ends nothing can more powerfully conduce than the impartial return and selection 
of jurors; and I have no doubt that in exercising the privileges of the Crown on 
this subject you will regard only the public duty confided to your charge • remem- 
bering at the same time how important it is that tiie performance of Uiat dutv 
should be divested of all appearance of prejudice or partiality, avoiding unneces- 
sary offence to the private feelings of individuals, and above all, endeavouring to 
secure that public confidence in the administration of justice which is tlie best 
guarantee of the peace and good order of society. 

. I have, &c. 



CONNAUGHT CIRCUIT. 



The following is a Copy of the Diiiectiojjs given by Sir Michael O'Loghlen. 

London, 22 February j 836. 

1 WISH that the right exercised by the Crown of setting aside a juror, should in. 
no case be exercised on account of the religious or political opinions of the iuror 
and that you should not in any case object to a juror, unless he is in some way 
connected with the case on which he is called to serve. You will be pleased to 
make a note, in each case, of the name of the person set aside, and of the cause. 

Michael O'Logklm. 



Baron Richards did not give me any directions at to setting aside jurors. 

Edxc!^ S. Hickman, 



The following is a Copy of the Directions given by Chief Barm Brady. 

T? 1 1 • - . Dublin, 5 July 1830. 

1-iNDiNG tl.at the instructions given to the Crown solicitors by some of mv 
predecessors m office, on the subject of challenging jurors, have been occasionally 
misunderstood, I have felt it my duty to consider those instructions, as furnished 
to me m pursuance of my letter of 10th April last, and in consequence to make 
tins communication, with a view of explaining, somewhat in detail, what I conceive 
to be the duty of those who conduct the Crown prosecutions in regard to thk 
branch of the proceedings. 

The main points of those instructions appear to me to be, first, that no person 
should be set aside by the Croun on account of his religious or political opinions • 
c and 
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and secondly, that the Crown solicitor should be able in every case in which the 
privilege is exercised, to state the grounds on which he thought proper so to exercise 
It. In the propriety of those directions 1 entirely concur; the first appears to me 
to be founded on the most obvious principles of policy and ju.stice, and the second 
is consistent with all the rules which govern the responsibility of public officers. 

But those instructions were not intended to have the effect, and riulitly under- 
stood, they cannot be interpreted to mean that the Crouii should aito^^-ether 
abandon the privilege of setting jurors aside, or the right of challencrintr them on 
fair and legitimate grounds. The Crown, it is true, has not, as sorn'e persons 
erroneously suppose, the right of peremptory challenge ; this right, though given to 
the prisoner in certain cases, and to a liiniled extent, has been expressly pro- 
hibited by statute in the case of the Crown, and the Crown therefore cannot abso- 
lutely, and in all events, prevent a juror from being sworn on any trial, unless for 
soinejegal cause stated m court, and admitted by the judge to be sufficient. In 
practice, however, the privilege of setting jurors asideat the instance of the Crown 
has been admitted as consistent with the true construction of the statute which 
abolished the right of peremptory challenge ; but this setting aside, it is to be 
recollected, is or may be but temporary, for should the panel of jurors be ex- 
hausted by the challenges of the prisoners, or by the setting aside of jurors on the 
part of the Crown, those so set aside must again be calM, and will' be sworn on 
the jury, unless the Crown can then assign a legal cause of cballemie. Where 
such legal cause exists, it will be your duty to act upon it : the ordinary books of 
practice on the subject point out the various grounds, whether arising from affinity 
or connexion with the prisoners, personal infirmity, legal incompetence, supposed 
bias, actual partiality, undue influence, or other cause on which such challen<Tes 
can be sustained, and in any case of doubt or difficulty, you can have the assist- 
ance and advice of the Crown counsel in attendance at the trial. 

I do not mean that in cases where such challenges for cause can pronerlv be 
taken, they should be formally put forward in the first instance : the persons to 
whom such objections apply may be set aside according to the usual practice, 
reserving of course the assignment of the legal cause of challenge, in case it shall 
be found necessary, from the exhaustion of the panel, to call the jurors who have ' 
been first set aside. In cases, however, where the cause of objection is apparent, 

Jt may generally be convenient, and prevent misconstruction, that it should be 
openly staled at the time of your asking that the juror should be ordered to stand 
aside. In regard, therefore, to cases in which you may, if necessary, be thus able 
to assign u legally sufficient cause of challenge, I do not apprehend that much 
difficulty can arise in the practical performance of your duty, which is, as to this 
^hjcct, to prevent any person so liable to objection from being sworn on the jury. 
Cases iiiay,^ however, not unfrequently occur in which it will, I admit, be expe- 
dient, for the security of the due administration of justice, that persons should be 
put aside on being first called, against whom such legally sufficient cause of chal- 
lenge cannot eventually be sustained; and it is with reference to this class of 
cases that the instructions of preceding law officers have been conveyed to vou, 
and which I entirely concur in and adopt, namely, that no person should be thus 
set aside in any case merely by reason of his professing particular religious or 
political opiuious. I do not feci at liberty to say, as an officer of the Crown, that 
such profession can disqualify any person, otherwise legally competeut to serve on 
a Jury, from doing Justice between the Crown and the subject, and speaking as a 
private member of society, 1 do not believe that any ground exists which would 
justify the making such a distinction the basis of an opposite rule of conduct. But 
with this limitation, I wish it to be understood that the setting aside of jurors 
by the Crown is not to be confined to cases in which an actual legal cause of 
tould ultimately be established, and I will mention some instances in 
which it appears to me that the privilege may be so exercised with justice and 
]iropriety. 

I consider that members of secret and exclusive religious or political societies, 
to whatsoever sect or party they may belong, or whatever be the object of such 
societies, are objectionable as jurors, more especially in cases where it is known or 
supposed that the individual on trial is himself a member of such a society. When 
the indictment is directly for belonging to such a society, as being an illegal body, 
or for participating in some act or demonstration conne"cted with-it, the objection, 

1 apprehend, might, if necessary, be put forward as a legal cause of challenc^e ; 
but even in other cases I think it will be a proper exercise of the discretion vested 

in 
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in you to put aside any juror who is liable to such objection. I wish it, however, 
distinctly to be understood, that I confine this observation expressly to societies 
w'hose proceedings, as far as is known of them, are both secret and exclusive. 

There is a class of individuals not in themselves, generally speaking, personally 
objectionable, but whose avocations render them peculiarly liable to be influenced 
by apprehension of injury, or hope of benefit in their business, from those classes 
to which the prisoners, their friends and associates, more commonly belong: I 
allude to the ordinary publicans, especially those residing in the country, in remote 
or unfrequented situations, or those whose houses of business in the towns are the 
common resort of such classes. And in any case of moment, especially in capital 
cases, I am prepared to say that you should on the part of Crown have such, 
individuals put aside when called upon the jury. I think persons (if any such 
should be summoned) who are not acquainted with the English language, may 
very properly be put aside : I, of course, exclude from this observation cases of 
foreigners summoned on juries de medietate linguce. Cases may occur, attended 
with such peculiar local excitement in a particular town or district, as to render it 
very desirable that the jury should not comprise any persons from that locality ; 
and in these cases I think the privilege of the Crown may be properly exercised 
in putting aside such persons. In cases, too, arising out of or connected with 
trade combinations, or other confederacies of a like character, it will be obviously 
improper to leave on the jury any person who may be known to be himself engaged 
in the same, or a similar association, or to liave given countenance or encourage-, 
inent to it. In thus mentioning the above instances of fit occasions in my judty_ 
ment for the exei’cise of the privilege, I do not mean to convey to you that they 
are the only cases in which it should be so exercised ; others probably your own 
experience may suggest to you ; and I will give the best consideration in my 
power to any communication you may think fit to make in that respect, as circum- 
stances may require. In the practical exercise of this privilege I cannot lay down 
any other rule for your guidance, as to the degree of evidence you are to require 
of the fact of any particular juror being liable to objection, than that which js 
implied in the second branch of the instructions to which I have already referred, 
namely, that you must consider yourself responsible for the propriety of the act in 
each case, and accordingly be prepared to show that it was founded on inform- 
ation, either within your personal knowledge or that of some of your assistants, or 
derived from authentic and trustworthy sources, on die accuracy of which you can 
reasonably rely. You will not refuse to receive the communications of parties who 
may be personally interested or engaged in the prosecution or defence ; but in 
judging of the weight due to such information, you will take into account the 
probable bias of the .party by whom it is given, and endeavour, as far as may be, 
to test its accuracy by other and impartial testimony. In receivin« such infor- 
mation from any magistrate, chief constable, or other public officer, vou should 
make a note of the name of the person giving it, in order that if found'^lo be inac- 
curate, inquiry may be made into the conduct of the individual making the communi- 
cation ; and.slionld any instance occur in which it may come to your knowledge 
that a public officer has knowingly misled you, or sought to do so, by false infor- 
mation respecting a juror, I need scarcely remind you that it will be your duty 
without delay to report such conduct to the Government. 

I have thus endeavoured to convey to you my opinion of the course to be 
pursued by those who conduct Crown prosecutions in this important particular j 
you must be well aware that in those prosecutions the discovery of truth, and the 
altaiiimcnt of justice are the paramount considerations to be attended to ; to these 
ends nothing can more powerfully conduce than the impartial return and selection 
of jurors, and I have no duubt that in exercising the privileges of the Crown on 
this subject, you will regard only the public duty confided to your charo-e 
remembering at the same time how important it is that the performance of that 
duty should be divested of all appearance of prejudice or partiality, avoiding 
unnecessary offence to the private feelings of individuals, and above all endeavour- 
ing to secure that public confidence in the administration of Justice, which is the 
best guarantee of the peace and good order ofsocieiy. 

To Edward S. Hickman, Esq. I have, &c. 

Crown Solicitor, Connaught Circuit. (signed) Mazia'e Brady. 
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Mr. Pigott did not give me any directions as to setting aside jurors. 

(signed) Edzcai'd S. Hickman. 



Mr. Blackburne, the present Attorney-general, did 
respecting setting aside jurors. 



not give me any directions 



(signed) Edward S. Hkhnau. 



MUNSTER CIRCUIT. 



Dihections of Mr. Michael 0‘loghkn. 

the Crown merely because he belonged to any particular plS; in ,1.: ^runtry“ ^ 
followed O’Loghlen’s directions slronld be 

Mr. Brady’s Directions were conveyed in the following letter:— 

that the instrnctions given to the Crown soIiStorf bfsoL'tf mv 

fa Sthrs ‘r;omLt.rrmT“Vt 

.oZr^nS o?*e%™‘,?;e°dinp" iegari 

1 ' instructions appear to me to be, first that no ner« 

SercS it ““ *ought *ptt 

r L‘ »f ‘tosn directions I entirely concur ; the first appears to me 

wi.h\^“tb r r 1!“' “P P““'y »nd justice, au7the second 

with all the rules winch govern the responsibility of public officer" 

rieously suppose, the right of peremptory chillenae ; this riwht thou, li uLmTo' 

cause"sti7T„1^.7t::i‘‘a& r^ud^ .7he"iS ‘7 

setting aslde'^juroi Tthe instont oTihe Cr„T;‘‘h:i 
lished 7 ‘ln= “ne construction of the statute which abo 

.m,l 'S‘'‘‘>PPf“”P''>'T‘=P“l‘“!?“l bnt this setting aside, it btrbe recot 

he h n "’“y i>n >'"t temporary, for should the panel oturors be exhausted hv 
ivo^m tht'* ° “ by the setting aside of jurors orttlrf Z tf the 

7e, ,1 r “‘t “““‘“Snin be called, Znd will be sworn on'^*e urv 

unless tile Crown can then assign a legal cause of challenge. ^ 

hnni," nZ ' '"S'**, n^ists it will be yout duty to act upon it. The ordinarv 
hom ate7°"' """^T‘Pu““^ '“"ois grounSs, whether arS 

Jonrp Cl ? ‘jOf’nexioa with the prisoner, personal inlirmity, leo-al iacoinDe° 
ice, supposed bias, actual partiality, undue influence, or other cause on wifloh 

such 
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such challenges can be sustained, and in any case of doubt or difficulty you can 
ti ave the assistance and advice of the Crown counsel in attendance at the trial. 

“ I do not mean that in cases where such challenges for cause can properly be 
taken they should be formally put forward in the first instance. The persons to 
whom such objections apply may be set aside according to the usual practice of 
reserving (of course) the assignment of the legal cause of challenge, in case it shall 
oe found necessary, from the exhaustion of the panel, again to call the jurors who 
have been set aside. In cases, however, where the cause of objection is apparent 
It may generally be convenient, and prevent misconstruction, that it should be 
openly stated at the time of your asking that the juror should be ordered to stand 
■aside. 

“ In regard therefore to cases in which you may, if necessary, be thus able to 
assign a legally sufficient cause of challenge, I do not apprehend that much diffi- 
culty can anse m the practical performance of your duty, which is, as to this sub- 
ject, to prevent any persons so liable to objection from being sworn on the jury 

“C/ases, however, may not uiifrequeiitly occur in which it will, I admit be 
expedient, for the security of the due administration of justice, that persons should 
be put aside on being first called, against whom such legally sufficient cause of 
challenge cannot eventually be sustained ; and it is with reference to this class of 
cases that ihe instructions of the preceding law officers have been conveyed to 
you, and which I entirely concur in and adopt, namely, that no person should be 
thus set aside in any case merely by reason of his professing particular religious or 
political opinions. I do not feel at liberty to say, as an officer of the Crown that 
such profession can disqualify any person, otherwise legally competent to serve on 
a jury, from doing justice between the Crown and the subject; and speaking as a 
private member of society, I do not believe that any ground exists which would 
justify the making such a distinction the basis of an opposite rule of conduct 

“ But with this limitation, I wish it to be understood that the setting aside of 
jurors by the Crown is not to be confined to cases in which an actual legal cause 
of challenge could ultimately be established ; and I will mention some instances in 
which It appears to me that the privilege may be so exercised with justice and 
propriety. 

“ I consider that members of secret and exclusive religious or political societies 
to -whatsoever sect or party they may belong, or whatever be the object of such 
societies are objectionable as jurors, more especially in cases where it is known or 
supposed that the individual on trial is himself a member of such society. 

“When the indictment is directly for belonging to such a society as being an 
illegal body, or for participating in some act or demonstration connected with it 
the objection, I apprehend, might, if necessary, he put forward as a leva! cause of 
challenge j but even m other cases, I think it will be a proper esercise’of the dis- 
cretion vested in you to put aside any juror who is liable to such objection. I wish 
It, however, to be distinctly understood that I confine this observation expressly 
to societies whose proceedings, as far as is known of them, are both secret and 
exclusive. 

There is a class of individuals, not in themselves, generally speaking, objec- 
tionaHe, but whose avocations render them peculiarly liable to be influenced bv 
aoprehension of injury or hope of benefit in their business from those classes to 
which the prisoners, their friends and associates, more commonly belono-- I 
allude to the ordinary publicans, especially those residing in the country, in remote 
Or unfrequented situations, or those whose houses of business in the towns are the 
common resort of such classes ; and in any case of moment, especially in capital 
cases, I am prepared to say that you should, on the part of the Crown, have such 
individuals put aside when called upon the jury. 

“I think persons (if any should be summoned) who are not acquainted with 
the English language may very properly be put aside ; I, of course, exclude from 
this ^servatioa cases of foreigners summoned on juries de medieiate lmgu(E. 

“Cases may occur attended with such peculiar local excitement in a particular 
town or district as to render it very desirable that the jury should not comprise any 
persons from that locality, and in these cases I think the priviiefre of the Crown 
may be properly exercised in putting aside such persons. 

In cases, too, arising out of or connected with trade combinations, or other con- 
federacies of a like character, it will be obviously improper to leave on the iurv any 
person who may be known to be himself engaged in the same or a similar’asso- 
ciation, or to have given countenance or encouragement to it 

^ 7 '- C3 * »In 
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i8 INSTRUCTIONS TO CROWN SOLICITORS. 

“ 1“ mentioning the above instances of fit occasions, in my joUffment, for 
the exercise of fte privilege, I do not mean to convey to you that lh?y are the 
only cases m which it should be so exercised ; others, probably, your own expe- 
rience may suggKt to you ; and I will give the best consideration in mv power to 
may req2e““““ ‘‘‘ citcnmstances 

“ In the practical exercise of this privilege, I cannot lay down any other rule 
for your guidance as to the degree of evidence you are to require of the fact of 
any particular juror being liable to objection than that which is implied in the 
second branch of the instructions to which I have already referred, namely, that 
you must consider yourself responsible for the propriety of the act in each case, 
and accordingly be prepared to show, that it was founded on information, either 
within your personal knowledge or that of some of your assistants, or derived 
ably rel* trustworthy sources, on the accuracy of wliich you can reason- 

“ You will not refuse to receive the communications of parties who may be 
personal y interested or engaged in the prosecution or defence ; but in iudginv of 
the weight due to such information, you will take into account the probable bias 
of the parly by whom it was given, and endeavour, as far as may be, to test its 
accuracy by other and impartial testimony. 

“In receiving such information from any magistrate, chief constable, or other 
public officer, yon should make a note of the name of the person giving it, in order 
that, if found to be inaccurate, inquiry may be made into the conduct of the indi- 
vidual making the communication ; and should any instance occur in which it may 
come to your knowledge that a public officer has knowingly misled you by false 
mformation respecting a jury, I need scarcely remind you, that it will be your duty 
without delay, to report such conduct to the Government. 

, I''®.?"* “-"'ey to yon my opinion of the course to be 

pursued by those who conduct the Crown prosecutions in this important particular. 
You must be well aware that m those pro'secutions the discovery of truth and the 
attainment ol justice are the paramount considerations to be attended to To tliese 
ends nothing can more powerfully condnee than the impartial return and selection 
of jurors , and I have no doubt that, in exercising the privileges of the Crown on 
this subjec , you will regard only the public duty confided to yLr charge, remem- 
bermg at the same time how important it is that the performance of that duty 
should be divested of all appearance of prejudice and partiality, avoiding unne- 
cessary offence to the private feelings of individuals, and above all, endeavouring 
to secure that public confidence in the administration of justice which is the best 
guarantee of the peace and good order of society. 

“ I have, &c. 

(signed) *' Maziere Brady.’' 



Mr. Pigott desired that the directions given by Mr. Brady should be followed 

jm”:; .talltraSot' ' 



Dated this ist day of April 1842. 



(signed) 



Mat. Barrington, 

Crown Solicitor. 
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